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No. 15271 
an the 


Wnited States Court of Appeals 
For the Winth Circuit 


OREGON PLYWOOD SALES CORPORATION, Appellant, 
v. 


SUTHERLIN PLYWOOD CORPORATION and NORDIC PLY- 
WOOD, INC., Appellees. 


BRIEF OF APPELLANT 


Appeal from the United States District Court for 
the District of Oregon 


HONORABLE GUS J. SOLOMON, Judge 


JURISDICTION 


This action was commenced in the United States 
District Court for the District of Oregon by appellant 
Oregon Plywood Sales Corporation, a New York Cor- 
poration, against appellee Sutherlin Plywood Corpora- 
tion, an Oregon corporation, and appellee Nordic Ply- 
wood, Inc., an Oregon corporation. The amount in 
controversy, exclusive of interest and costs, exceeds 
$3,000.00. (Tr. 4, 25). 
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Appellant has appealed from the final judgment 


and decree of said court (Tr. 67-68). 


The District Court acquired jurisdiction under 62 
Stat. 930, USC 1332. This court acquired jurisdiction 


under 62 Stat. 929, 28 USC 1291. 


STATEMENT OF THE CASE 


For convenience appellee Sutherlin Plywood Cor- 
poration will be referred to as Sutherlin and appellee 


Nordic Plywood Inc. will be referred to as Nordic. 


Sutherlin was incorporated in November, 1951, for 
the purpose of operating a “plywood lay-up mill,” ie. 
a mill which purchases green veneer and processes it 


into plywood by drying, gluing, sanding, etc. (Tr. 25). 


By November 1953 Sutherlin’s mill was completed 
and it was ready to operate. But Sutherlin needed work- 
ing capital to buy veneer and to meet payrolls (Tr. 116, 
a), 


Appellant agreed to arrange a loan to Sutherlin of 
$80,000.00 for working capital, to advance the cost of 
purchases of veneer for Sutherlin, to use its best efforts 
to maintain with Sutherlin a 30 day order file for its 
product and to advance 80% of the mill value of the 
products upon receipt of invoices, that is, to provide 


accounts receivable financing. In return Sutherlin 
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agreed to give appellant the right to purchase 80% of 
ieroutput (Hix. 1, 2). 


Paragraph one of the contract (Ex. 1) grants to ap- 
pellant ‘“‘the right to purchase up to 80% of the output” 
of Sutherlin. In that paragraph Sutherlin also “agrees to 
accept up to 80% and ship appellant’s orders as specified 


and within a reasonable time.”’ 


Sutherlin expressly agreed that “this sales contract 
shall be in full force and effect from the beginning of 
production * * * and continue for at least 50 months.” 
@ise 1). 


We contend that the above provisions of the contract 
together with the contract as a whole and the burdens 
assumed by appellant indicate that continuous opera- 
tion by Sutherlin for the term of the contract was in- 


tended and expressly promised. 


Disregarding the express provisions of the contract 
and its clear intent, Sutherlin ceased operation April 21, 
1954. On September 7, 1954, Sutherlin disabled itself 
from continuing its business and from carrying out the 
terms of the contract by selling its mill to Nordic. Since 
that date Nordic has continuously operated the mill. 
(Finding XXVIII, Tr. 61). 

Sutherlin contends that financial difficulties excused 


it from performing its contractual obligations. The court 


4, 


agreed that financial difficulties were an excuse for per- 
formance of contractual duties. At p. 254 of the trans- 
cript the following appears: 
“Mr. Anderson: Is your Honor holding that 
financial difficulties are an excuse for performance? 


The Court: Yes, Iam holding precisely that.” 


But Sutherlin did not have any serious financial dif- 
ficulties. Its liabilities were $213,270.10 (Ex. 5, 131). 
Nordic successfully operated the mill commencing in 
September, 1954 with liabilities of $679,319.19! (Ex. 6, 
133). Nordic did not have the financial advantages 
which Sutherlin had, such as financing of its veneer 
purchases (the major part of the expense) and accounts 
receivable financing by appellant, both without charge 
to Sutherlin. 


Appellant did these things for Sutherlin: 
1. Loaned Sutherlin $80,000.00 (Tr. 125). 


2. Purchased veneer for Sutherlin at a cost of $214.- 
346.87 (Ex. 24, Finding XXIX). 


3. Supplied Sutherlin with orders for its production 
(Tresor e 


4. Advanced 80% of the mill value of Sutherlin’s 


production upon the receipt of invoices (Tr. 85, 119). 
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In return Sutherlin was obligated to grant appellant 
the right to purchase 80% of its output and to accept and 


ship appellant’s orders for the term of the contract. 


The written agreements are contained in two docu- 
ments. Exhibit 1 is the sales contract whereby Sutherlin 
agreed to grant appellant the right to purchase up to 
80% of its output, to accept and ship appellant’s orders 
and to continue the contract in full force and effect for 
at least 50 months. Appellant agreed in that document 
to use its best efforts to maintain with Sutherlin a 30 


day order file and to finance its accounts receivable. 


Exhibit 2 was executed by appellant’s parent cor- 
poration, Oregon Plywood Corporation, which agreed 
to loan Sutherlin $80,000.00 and to buy the veneer re- 


quired for Sutherlin’s operation. 


Sutherlin commenced production in January 1954 
(Tr. 54). Although appellant continued to furnish or- 
ders to Sutherlin, continued to purchase veneer for 
Sutherlin and continued to advance 80% of the mill 
value of Sutherlin’s product, Sutherlin disregarded its 
contract, ceased production on April 21, 1954, and sold 
its mill to Nordic on September 7, 1954. 


Nordic was aware of Sutherlin’s contract with ap- 
pellant before the sale (Tr. 27). Nordic knew that the 


sale of the mill would disable Sutherlin from perform- 
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ance of its contract with appellant (Finding XXV, Tr. 
60, 133, 135) and Nordic did not intend to furnish the 
product of the mill to appellant (Tr. 28). By cosummat- 
ing the purchase of the Sutherlin mill in September, 
1954, Nordic thereby interfered with appellant’s con- 
tract rights and is responsible for damage resulting to 


appellant. 


Sutherlin’s breach of the sales contract resulted in 
damages to appellant of $72,000.00 up to the date of 
the trial on March 27, 1956. Nordic’s interference with 
appellant’s contract rights prevented performance of 
said contract and caused the same damages. Sutherlin’s 
failure to continue in operation damaged appellant in 
an additional amount of $20,000.00 which occurred 
prior to the time it was disabled from further perform- 


ance by the sale. 


Appellant brought this action to recover from Suth- 
erlin for breach of contract and to recover from Nordic 
in tort for interfering with its contractual rights and 
to enjoin Nordic from further destruction of appellant’s 
contract rights. The trial court held that Sutherlin was 
excused from performance of its contract because it had 
financial difficulties and that Nordic had not interfered 
with appellant’s contract rights. It entered judgment 
accordingly. From that judgment appellant has ap- 


pealed to this court. 
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Appellant recovered judgment against Sutherlin in 
the amount of $3,924.78 on various open account items 
and no appeal has been taken from that portion of the 


judgment by any party. 


QUESTIONS PRESENTED 


1. Did Sutherlin breach its contract by discontinu- 
ing operation in April, 1954, and by selling its mill to 
Nordic in September, 1954, thereby disabling itself from 


performance of its contract with appellant? 


2. Did Nordic interfere with appellant’s contract 
rights by purchasing Sutherlin’s mill with the knowl- 
edge that Sutherlin would thereby be disabled from 


performing its contract with appellant? 


3. For what amounts are Sutherlin and Nordic li- 


able to appellant? 


4. Should further destruction of appellant’s contract 
rights be prevented by enjoining Nordic from selling 
the product of the Sutherlin mill unless appellant’s 
right to purchase 80% of the product is honored? 


SPECIFICATION OF ERRORS 
I 


The trial court erred in entering Finding VIII (Tr. 
62) that: 
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1. Appellant “knew that the condition of the market 
was not favorable to the prospects of successful operation 
of a newly organized plywood company organized as 
was defendant Sutherlin Plywood Corporation.” There 
is no evidence of such knowledge and the only reason- 
able inference to be drawn from the fact that appellant 
agreed to loan $80,000.00 to Sutherlin, agreed to finance 
Sutherlin’s veneer purchases without charge in an ex- 
pected amount of $75,000.00 per month and agreed to 
advance 80% of the mill value of Sutherlin’s product on 
receipt of invoices is that appellant believed prospects 


were favorable for Sutherlin’s successful operation. 


2. Appellant knew Sutherlin “was weak financially 
and was in clire need of working capital”? when the con- 
tract (Ex. 1) was executed on December 17, 1953. This 
finding is not material and it is contrary to the evidence. 
The evidence is that on December 31, 1953, Sutherlin 
had a net worth of $482,820.65, long term debt of only 
$28,253.95 on purchase contracts and $39,000.00 on its 
mortgage to appellant as shown on its balance sheet 
(Ex. 5). Even by nicluding one year’s payments on its 
long term debt in its current liabilities it had sufficient 
current assets to meet them. Its current assets were 
$95,269.48 and its current liabilities (including install- 
ments due for one year) were only $95,870.38. This 


statemeut does not include another $30,000.00 which 
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appellant had agreed to loan. Admittedly, Sutherlin 
needed working capital before it met appellant, but ap- 
pellant’s agreement to loan $80,000.00 supplied the 


working capital. 


3. Appellant “knew of and appreciated the risks that 
Sutherlin might not be able to operate profitably and 
might be compelled to shut down” and knew that Suth- 
erlin “might not be able to keep the mill in operating 
condition.”’ There is no evidence that Sutherlin was 
compelled to shut down or that it was unable to keep 
the mill in operating condition. The evidence is to the 
contrary. But in any event there is no evidence that ap- 


pellant knew of or considered those matters. 
II 


The court erred in entering Finding XIII (Tr. 56) 
that Sutherlin at the time it ceased operations and since 
“has been unable to pay its obligations as they ma- 
tured.” This finding is not supported by the evidence. 
It is not within the issues in this case in any event. It 
does not indicate that Sutherlin was unable to operate 
in the unprecedented seller’s market which existed from 
the summer of 1954 to the time of trial. 


Ill 


The court erred in entering Finding XIV (Tr. 56) to 
the effect that when Sutherlin ceased operating its work- 
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ing capital was completely depleted and it was unable 
to pay certain expenses. This finding is unsupported by 
the evidence. It is not within the issues. Financial diffi- 
culty is not an excuse for performance. Sutherlin’s fi- 
nancial difficulty did not, in fact, prevent performance. 
Nordic’s successful operation of the same mill with even 
less capital proves that Sutherlin would have been able 


to continue in operation if it had tried. 
IV 


The court erred in entering Finding XV to the effect 
that “Sutherlin diligently and persistently sought ad- 
ditional financing.” There is no evidence to support this 
finding. The evidence is only that there was an attempt 
to borrow money from the local bank and from the U. S. 
National Bank in Roseburg after the plant was shut 
down (Tr. 192). There is no evidence of any effort to 
obtain financing after the decision was made in June 
to sell the mill (Tr. 57). Finding XVI correctly states 
that “from that time forward it actively sought to find 
a possible buyer or lessee thereof and invited offers 
therefor.” (Tr. 57). There is no evidence that any efforts 
were made to obtain financing after the market im- 
proved in June, 1954. 


Vv 
The court erred in entering Finding XXIII (Tr. 59) 


that at the time Sutherlin ceased operations and at the 


hal 


time of the sale Sutherlin had ‘“‘become disabled through 
no fault of its own from furnishing plaintiff with any 
output of said mill or honoring plaintiff’s orders for 
plywood.” There is no evidence that Sutherlin ever tried 
to operate after the market improved in June, 1954, or 


that it was disabled from performing. 


VI 


The court erred in entering Finding XXII (Tr. 59) 
that Sutherlin acted in good faith and in the exercise 
of reasonable business judgment in selling its mill and 
that it had no alternative but to sell or face continued 
losses and ultimately bankruptcy. There is no evidence 
that Sutherlin displayed any good faith by attempting 
to operate and comply with its contract with appellant 
after the tremendous market improvement occasioned 
by the strike in the industry in June, 1954. There is 
absolutely no evidence that Sutherlin would have had 
continued losses or ultimately bankruptcy if it had 
operated. The evidence shows that the same mill was 
successfully and profitably operated by Nordic without 
the advantages which Sutherlin had i.e. financing of 
veneer purchases and advances on accounts receivable. 
Sutherlin simply chose to disable itself from further per- 
formance by selling its mill rather than continuing 


operation as Nordic proved was feasible and profitable. 


VII 


The court erred in entering Finding XXVI (Tr. 60) 
that Nordic did not induce Sutherlin to sell said mill 
and in failing to find that Nordic interfered with ap- 
pellant’s contract rights by participating in the act 
which disabled Sutherlin from performing its contract 
with appellant. The undisputed evidence is that Nordic 
knew that after its purchase of the mill Sutherlin would 
be unable to furnish plywood to appellant (Tr. 60) and 
that such purchase would make it impossible for Suth- 


erlin to perform its contract with appellant (Tr. 135). 
Vill 


The court erred in entering Finding XXVII (Tr. 60) 
that there was no collusion between Sutherlin and Nor- 
dic to destroy appellant’s rights in its contract with Suth- 
erlin and that Nordic had no intent to damage appellant 
or destroy its rights in said contract. There is no evi- 
dence to support this finding. The evidence is that the 
officers of Nordic knew its purchase of the Sutherlin 
mill would destroy appellant’s rights in said contract 
(Tr. 132, 135), but they nevertheless participated in the 
sale which disabled Sutherlin from carrying out its 
contract. 


IX 


The court erred in entering Conclusion of Law II 
(Tr. 63) that Sutherlin did not agree to continue pro- 


US) 


duction for any period of time and in the event condi- 
tions made it unprofitable it was to be relieved from con- 
tinuing production. The contract expressly stated that 
it was to be in full force and effect for 50 months with an 
extension of three months for each $3,000.00 advanced 
over the original loan of $50,000.00. Since $30,000.00 
additional was advanced, the contract was by its express 
language to continue for 60 months. The contract itself, 
the burdens imposed upon appellant and every reason- 
able intendment of the evidence show that it was in- 
tended by the parties that Sutherlin would continue in 


operation for the term of the contract. 


xX 


The court erred in entering Conclusion of Law III 
(Tr. 64) that the contract did not divest Sutherlin of 
the right to dispose of its physical assets. The contract is 
not open to such a construction. By express provision of 
the contract Sutherlin agreed to continue in force its 
promise to provide appellant with 80% of its output for 
60 months. Under the contract Sutherlin did not have 
the right to disable itself from performance by selling 


its mill thereby rendering performance impossible. 
XI 


The court erred in entering Conclusion of Law IV 


(Tr. 64) that appellant failed to prove that Sutherlin 
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guaranteed, promised or represented to appellant that 
it would continue in operation for at least 50 months. 
The contract by its express terms bound Sutherlin to 


continue the contract in force for at least 50 months. 


XII 


The court erred in entering Conclusion of Law V 
(Tr. 64) that appellant failed to prove that Sutherlin 
acted in bad faith in ceasing operations or selling its 
mill. The officers of Sutherlin admitted that they knew 
that the sale of the mill would disable Sutherlin from 
performance of its contract with appellant. There is no 
evidence that Sutherlin tried to operate after it shut 
down on April 21, 1954 and after June, 1954 it exerted 
all its efforts to sell the mill and destroy the subject mat- 
ter of the contract thereby making performance impos- 
sible. 

XII 

The court erred in entering Conclusion of Law VI 
(Tr. 64) that Sutherlin did not breach the contract with 
appellant by terminating production or by selling its 
physical assets to Nordic or by failing to furnish appel- 
lant 80% of the output of the mill after Nordic com- 
menced operating. The contract provided that it would 
remain in full force and effect for at least 50 months and 
the only reasonable construction of the contract is that 


the parties intended that Sutherlin would continue op- 
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eration for at least 50 months. By failing to do so, Suth- 


erlin did breach its contract with appellant. 
XIV 


The court erred in entering Conclusion of Law VII 
(Tr. 65) that Sutherlin was excused from furnishing 
appellant with further production and from honoring 
further orders of appellant by reason of its financial 
losses, insolvency and inability to produce further. Fi- 
nancial losses have never before been held to be an ex- 
cuse for performance of a contract. There is no evidence 
that Sutherlin was insolvent and Exhibits 5 and 131 
show that Sutherlin was not and is not insolvent. Its 
assets have at all times exceeded its liabilities. It has at 
all times had a substantial net worth and still has a net 
worth of approximately $375,000.00. There is no evi- 
dence that Sutherlin was unable to produce further and 
the fact that Nordic was able to produce in the same 
mill under less favorable conditions indicates that Suth- 
erlin could likewise have produced. Neither insolvency 
nor inability to perform are an excuse for breach of 
contract, particularly where inability to perform is oc- 
casioned by the promissor voluntarily disabling itself 
from performance. 

XV 


The court erred in entering Conclusion of Law VIII 
(Tr. 65) that appellant failed to prove that Nordic inter- 
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fered with said contract, induced a breach thereof or 
conspired with Sutherlin to destroy appellant’s rights in 
such contract. Admittedly, Nordic knew of Sutherlin’s 
contract with appellant and knew that its purchase of 
Sutherlin’s mill would disable Sutherlin from perform- 
ing its contract with appellant. By purchasing Suther- 
lin’s mill Nordic interfered with appellant’s contract 
rights and participated in and induced the breach by 
Sutherlin. 


XVI 


The court erred in entering Conclusion of Law IX 
(Tr. 65) that Nordic ‘“‘did not unlawfully interfere with 
said agreements or induce a breach thereof or conspire 
with defendant Sutherlin Plywood Corporation to 
destroy plaintiff’s rights therein and was not bound by 
them. It was privileged to purchase the physical assets of 
defendant Sutherlin Plywood Corporation.” The evi- 
dence shows that Nordic did unlawfully interfere with 
said contract, induced the breach thereof and conspired 
with Sutherlin to destroy appellant’s rights in said con- 
tract by entering into an agreement with Sutherlin to 
purchase Sutherlin’s mill with the knowledge that said 
purchase would destroy the subject matter of appellant’s 
contract and render performance by Sutherlin impos- 
sible. There is no contention that Nordic was a party 


to the contract between Sutherlin and appellant and 


A 


Nardi | Se 
the claim against Setkerkm is that it is liable in tort to 


appellant. The conclusion that Nordic was not bound 
by said contract is not within the issues of this case. 
There is no law which grants Nordic any privilege to 


interfere with appellant’s contract rights. 
XVII 


The court erred in entering Conclusion of Law XI 
(Tr. 66) that appellant is entitled to no affirmative re- 
lief or damages against Sutherlin for breach of said 
contract. The evidence is that Sutherlin did breach said 


contract and should be required to respond in damages. 
XVIII 


The court erred in entering Conclusion of Law XII 
(Tr. 66) that appellant is entitled to no affirmative re- 
lief or damages against Nordic. The evidence shows that 
Nordic interfered with appellant’s contract rights and it 


should be compelled to respond in damages. 
XIX 


The court erred in entering Conclusion of Law XV 
(Tr. 66) that plaintiff is not entitled to judgment 
against Sutherlin and Nordic and for the costs and dis- 
bursements herein incurred. The evidence and applic- 
able law shows that appellant is entitled to judgment 
against Sutherlin and Nordic for damages and for the 


costs and disbursemeuts herein incurred. 
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XX 
The court erred in failing to find and conclude: 


1. That Sutherlin breached its contract by discon- 
tinuing operation in April, 1954 and by selling its mill 
to Nordic in September, 1954 thereby disabling itself 


from performance of its contract with appellant. 


2. That Nordic interfered with appellant’s contract 
rights and induced a breach of appellant’s contract by 
purchasing Sutherlin’s mill thereby disabling Suther- 


lin from performing its contract with appellant. 


3. That appellant is entitled to recover damages of 
$72,000.00 from Sutherlin and Nordic and an addi- 
tional $20,000.00 from Sutherlin. 


4. That Nordic should be enjoined from selling the 
product of the mill to anyone other than appellant pur- 


suant to the terms of its contract. 


And the court erred in failing to enter judgment in 


accordance with the above. 


- ARGUMENT 
I 


The trial court erred in failing to find and conclude that 
Sutherlin breached its contract with appellant by failing to 
continue in production after April 21, 1954, and by selling 
its mill to Nordic on September 7, 1954. 
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SUMMARY 


A. The contract expressly requires Sutherlin to continue 


to operate for at least 50 months. 


B. Even if it did not expressly require Sutherlin to con- 
tinue in production for at least 50 months, the contract 
should be construed as implying that continuous operation 


for the term of the contract is required. 


C. The grounds on which the trial court absolved Suth- 
erlin of liability are erroneous and the record contains no 


other basis which will support the trial court’s conclusion. 


D. There is no proof that Sutherlin was insolvent, but 
neither insolvency nor financial difficulties excuse perform- 
ance or justify the conclusion that a contract can not be 


performed. 


A. The contract as a whole clearly shows that Suth- 
erlin was obligated to continue its operation for the time 


of the contract. 


The most important provisions on the issue of con- 
tinuous operations are paragraphs three and four on 
page three of the contract. These paragraphs are as 


follows: 


“This sales contract shall be in full force and effect 
from the beginning of production by Party of the First 


Part and continue for at least 50 months, but this agree- 
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ment shall be extended one month for each $3,000.00 
advanced over said $50,000.00 but under no circum- 
stances shall expire until the mortgage by Party of the 
First Part to Oregon Plywood Corporation shall be paid 


Tere, 


IT IS UNDERSTOOD AND AGREED that if the 
Party of the First Part is unable to produce because of 
fire, earthquake, disaster or act of God, this contract 
shall continue in full force until the mortgage hereto- 


fore mentioned is paid in full.” 


The fourth paragraph is very significant for when 
read with the third it denies to Sutherlin certain excuses 
for nonperformance which otherwise might have been 
operative. It holds Sutherlin to a standard of perform- 
ance for at least 50 months even though Sutherlin is 
temporarily unable to operate because of fire, earth- 
quake, disaster or act of God unless Sutherlin pays its 
mortgage to us in full. We shall demonstrate this by 
showing the application of these two paragraphs in situ- 
ations where they were intended to operate are repug- 
nant to the notion that Sutherlin promised only to con- 
tinue in production if in good faith it could produce; see 
Great Lakes & St. Lawrence Transportation Co. vs. 
Seranion CoalCo., 259 Hed 603, 607. 


Let us consider the application of these two para- 


graphs in a situation where Sutherlin could not produce 


on 


because of fire damage to its mill. Let us also assume 
that the inability to produce would be only temporary 
and that production would soon be forthcoming upon 
repair of the fire damage. Such a situation falls within 
paragraph four and in such a case that paragraph pro- 
vides that the contract will remain in full force. Conse- 
quently, the contract by its terms would remain in full 
force even though production had been stopped tem- 
porarily because of fire. In other words, temporary in- 
ability to produce was not to relieve Sutherlin from the 
duty to continue in operation. If temporary inability 
to produce was not to relieve Sutherlin from continuing 
production, a fortiori it was not to be excused where 


fire, earthquake, etc. had not prevented production. 


Other provisions of the contract clearly indicate that 
Sutherlin was to remain in continuous production dur- 
ing the term of the contract. The fourth paragraph on 
page two provides for deferment of payments on Suth- 
erlin’s mortgage in the event Sutherlin does not operate 
because we do not furnish sufficient orders to enable 
Sutherlin to dispose of 80% of its production. It provides 
that mortgage payments are to resume when we furnish 
orders sufficient to enable Sutherlin to operate continu- 


ously for a period of two weeks. This provision shows 
that the parties intended that Sutherlin was to be ex- 


cused from continuous operation if appellant failed to 
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furnish orders, but continuous operation was to resume 
when appellant furnished orders for two weeks produc- 
tion. It is implicit in that provision that the mill was to 
resume continuous operation as soon as appellant fur- 


nished the orders for two weeks’ production. 


Paragraph three on page two requires appellant to 
maintain a 30 day order file at the mill. Surely the 
parties did not intend that Sutherlin was free to disre- 
gard these orders. They expressly covenanted that this 
contract “‘shall be in full force and effect from the be- 
ginning of production” by Sutherlin “and continue for 
at least 50 months.” And in paragraph one on page one 
Sutherlin agrees to accept ... and ship” appellant’s 
orders “‘as specified and within a reasonable time.” The 
only reasonable interpretation of these provisions is 
that Sutherlin would accept and ship appellant’s orders 
for the term of the contract. It is clear that it was in- 
tended by the parties that Sutherlin would continue in 


operation for the term of the contract. 


Only one more provision in the contract need be 
considered on the requirement that Sutherlin continue 
in operation for the term of the contract. That is the last 


paragraph on page two. It reads: 


“Party of the First Part shall have the right to reject 
any orders placed with it by Party of the Second Part, 


provided specifications are not up to production condi- 
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tions, nor if unprofitable. All orders shall be deemed 
accepted unless same shall have been rejected and no- 
tices of rejection received by Party of the Second Part 
within forty-eight (48) hours from receipt of order by 
Party of the First Part.” 


It seems that the word “or’’ should have been used 
instead of the word “nor.” The word “unprofitable” re- 
fers to orders with specifications which would make 
the particular order unprofitable. The word unprofit- 
able is restricted in meaning by the context in which it 
appears and refers to unprofitability resulting from 
specifications not being up to production conditions. The 
reference to specifications not being up to production 
conditions refers to a situation where the specifications 
of the orders submitted are not of the kind which the 
equipment in Sutherlin’s mill was designed to cope with 
as was the case with one of our orders for oiled and edge- 
sealed plywood (Tr. 155). Interpreting the word “un- 
profitable” in context it refers to particular orders which 
would be unprofitable because they were not of the 
kind which the mill could produce without changes in 


production conditions. 


There are three reasons why we believe this inter- 
pretation of that paragraph is correct and what the 
parties intended. First, it is not reasonable to assume 


that the parties intended to undo the iniplications of the 
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other provisions of the contract which require contin- 
uous production. Second, if the parties had intended 
that Sutherlin was not required to operate in any in- 
stance where operation would be unprofitable, the 
parties would not also have provided that orders need 
not be filled when their specifications were not up to 
production conditions. The mere reference to unprofit- 
ability would have been sufficient. The third reason is 
that except for a single short utterance by defendants’ 
counsel during the trial the defendants did not even 
mention this sentence during the trial let alone rely on 
it in defending this action. The instance to which we 
refer appears on page ninety-four (94) of.the transcript: 
“Mr. Yerke: But you are going also to have to 
establish, Mr. Anderson, in view of the provisions 

of your contract that the orders would also have 
been profitable to Sutherlin Plywood Corporation 
because Sutherlin under the provisions of your con- 


tract had the right to refuse any orders which were 
unprofitable. 


Mr. Anderson: Well, that point—. 


The Court: Iam going to let the evidence in.” 


The trial moved on before we could offer our inter- 
pretation of this sentence. This is the only instance 
where this provision in the contract was mentioned 


either by counsel for appellees or by appellees’ witnesses. 
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If appellees really believed that this provision was 
intended to excuse production where it was unprofitable 
generally, surely their officers who testified below dis- 
played an extraordinary capacity for self-control in con- 
straining within themselves this bit of information 
which should have burst from their lips in righteous 


indignation. 


The terms of the loan as shown in Exhibit 2 corres- 
pond with the term of the output contract and support 
our contention that the parties intended Sutherlin to 
operate for the full term of the contract. Exhibit 2 pro- 
vides that the initial loan of $50,000.00 was to be repaid 
by Sutherlin at the rate of $1,000.00 per month. This 
would require 50 months for repayment—exactly the 
same term as the sales contract. In an identical factual 
situation the Court of appeals for the Third Circuit held 
that this fact indicated that it was intended or implied 


that operations would continue for five years. 


In Diamond Alkali Co. v. P.C. Tomson & Co., 35 F2d 
117 (CCA-3 1929) plaintiff agreed to loan defendant 
$100,000.00 to construct a new plant. Defendant agreed 
to purchase its requirements of soda ash, caustic soda 
and bicarbonate of soda from plaintiff, ‘““which agree- 
ment shall continue for a period of five years.”” Defend- 
ant sold its business and failed to have any further re- 


quirements. In deciding “whether or not under the 
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terms of this contract there was an obligation on the 
part of the defendant to continue in business for five 
years and buy its supplies from the plaintiff during this 
time” the court said: 

“The $100,000 to be Joaned to the defendant by 
the plaintiff was to be used by the defendant in the 
erection of a plant at Fairport. The notes were to be 
paid each six months after the other. There were ten 
of these notes, and that last was payable five years 
after the date thereof. This fact seems to indicate it 
was anticipated, intended, or imphed that the oper- 
ating contract between them was to continue for at 


least five years during which these notes were run- 
ning and being paid off.” 


Summarizing, Sutherlin promised to continue in 
production for at least 50 months. Sutherlin promised 
that it would “accept ... and ship” appellant’s orders 
“as specified and within a reasonable time” and that 
“this contract shall be in full force and effect from the 
beginning of production by Party of the First Part and 
continue for at least 50 months.” This alone requires 
Sutherlin to continue in production for 50 months, but 
construed in the light of the other provisions of the con- 


tract, no other construction is reasonable. 


B. We do not for a minute suggest that this case 
turns on the rule which would apply here if the contract 


were silent on Sutherlin’s obligation to operate and have 


Zi 


an output. The following discussion is offered only to 
show the fallacy of argument which appellees may 
make. We submit that the contract here expressly re- 
quires Sutherlin to continue in operation and to have 
an output. Consequently, the rules presently to be dis- 
cussed do not apply to this case. This court need not 
consider the problems raised by the authorities cited if 
it decides, as we think it must, that the contract requires 
Sutherlin to continue in operation for the term of the 


contract. 


Where an output contract is silent on the question 
of whether continuous operations are required, the cases 
reveal four patterns of interpretation. In this discussion 
we will use cases involving requirements contracts, the 
converse of an output contract, interchangeably with 
cases involving output contracts, as Williston does, to 
illustrate the nature of the obligations which either type 


imposes. 


The four patterns of cases are found in 1 Williston 
on Contracts (2 Ed.) 355-59. In the first pattern the 
buyer bargains only for a monopoly of the seller’s out- 
put if there is one. Consequently, the seller in accord- 
ance with the understanding between him and the 
promisee is free to produce or not, as he sees fit. The fol- 


lowing cases come within this category: 
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Imperial Refining Co. v. Kanotex Refining Co., 29 
F 2d 193 


Ramey Lumber Co. v. John Schroeder Lumber Co., 
237 Fed 39 


Texas Co. v. Pensacola Maritime Corporation, 279 
Fed 19 


Mason-Walsh-Atkinson-Kier Co. v. Stubblefield, 99 
ele 35 


Petroleum Refractionating Co. v. Kendrick Oil Co., 
65 F 2d 997 


H. M. Pfann & Co. v. J. C. Turner Cypress Lumber 
Co., 194 Fed 69 


Drake v. Vorse, 52 1a 417, 3NW 465. 


In the second pattern the meaning given to the out- 
put promise is that the seller is required to act in good 
faith with respect to his ouput and to sell it to the buyer 
if he has one. Thus, it will be seen that something more 
is required here than is required in the first pattern. 
Good faith would presumably prevent the seller from 
choosing to cease production without reason or justifica- 


tion. The following cases fall within this classification: 


In re United Cigar Stores Co., 8 Fed Supp. 243 


Fort Wayne Corrugated Paper Co. v. Anchor Hock- 
ing Glass Corporation, 130 F 2d 471 


McKeever, Cook & Co. v. Canonsburg Iron Co., 138 
Pa. 184, 16 A 97, 20 A 938 


Willapa Electric Co. v. 8. L. Dennis Construction Co., 
168 Wash 416, 12 P 2d 609 


Helena Light & Railway Co. v. Northern Pacific Rail- 
way Co.,57 Mont 93, 186 Pac 702. 
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In the third pattern, the meaning given to the output 
promise is that the promisor undertakes to produce and 
sell his normal output. The following cases are of this 
type: 

Loudenback Fertilizer Co. v. Tennessee Phosphate 

Co., 121 Fed 298 
Robertson v. Miller, 286 Fed 503 


Minnesota Lumber Co. v. Whitebreast Lumber Co., 
GO TMGSS, 40 774: 


Wells v,. Alexander, 130 NY 642, 29 NE 142 
Hickey v. O’Brien, 123 Mich 611, 82 NW 241. 


The second and third patterns involve what the 
courts sometimes refer to as “‘ordinary”’ cases, that is, 
situations where the only substantial commitments of 
both parties are the mutual promises to buy and sell. 
Cases in the second and third patterns which the courts 
do not expressly refer to as ordinary are, upon examina- 


tion, nevertheless seen to be ordinary. 


In the fourth pattern, the Courts interpret the output 
promise to require continuous production because the 
otherwise disproportionate burdens of the contract upon 
the buyer, such as where he has advanced large loans, 
constructed expensive buildings or forgone other sub- 
stantial marketing opportunities, indicate that the 
parties as reasonable men intended continuous produc- 


tion. 
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A study of these four patterns indicates that there is 
only one dichotomy in this whole area of case law, an 
area in which litigation has been very intensive. That 
is found in the second and third patterns. In the second 
pattern where there is silence as to continuous opera- 
tions, good faith is the only measure of the output sel- 
ler’s obligation. However, in the third pattern, normal 
output is required. (In the first pattern the output 
promiisee is interested only in a monopoly of the seller’s 
product. Ramey Lumber Co. v. John Schroeder Lumber 
Co., 237 Fed 39 is a case of this type.) 


Cases in the second and third patterns are ordinary 
cases, but in the fourth pattern the substantial commit- 
ments of the buyer take the case out of the ordinary 
category as in Diamond Alkali Co. v. P. C. Tomson Co., 
35 F 2d 117 where the promisee loaned the output seller 
$100,000.00 in addition to the usual consideration, and 
Texas Industries v. Brown, 218 F 2d 510 where the 
promisee constructed a large and expensive plant in 
contemplation of fulfilling his obligations under the 
contract. 


A leading case involving the ordinary situation is 
In Re United Cigar Stores Co., 8 Fed Supp 243. Dealing 
with the obligation of a requirements buyer, the Court 
said that “A provision that he shall continue to have re- 
quirements is not ordinarily implied.” 8 Fed Supp 243, 


245. But note that the case was an ordinary one; the 
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only substantial commitments of the parties were their 


mutual promises to buy and sell. 


The present case falls within the fourth pattern. In 
addition to purchasing the output, appellant was com- 
mitted to make advances for the purchase of veneer 
(these amounted to $214,346.87 in three months, Tr. 
62), to loan Sutherlin $80,000.00 and to make advances 
against accounts receivable. This case comes within the 
rule of Diamond Alkali Co. v. P. C. Tomson Co. 35 F 2d 
117 and Texas Industries v. Brown, 218 F2d 510. 


In Diamond Alkali Co. v. P. C. Tomson Co., 35 F 
2d 117 (CCA-3 1929) defendant agreed to purchase its 
entire requirements of soda ash, caustic soda and bicar- 
bonate of soda from plaintiff, ““which agreement shall 
continue for a period of five years from January 1, 
1926.” 


Plaintiff loaned defendant $100,000.00 to construct 
a new plant. Defendant operated and purchased its re- 
quirements from plaintiff for about one year and a 
half. Then it sold its business and ceased to have require- 
ments. In holding that the sale of its plant constituted 
a breach of contract, the court said at p. 120 of the 
opinion: 
‘When the defendant sold, not the Philadelphia 


real estate, but the manufacturing assets and good 
will coupled with an express agreement not to 
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engage in business for five years, it put itself in a 
position in which it could not carry out its contract 
with the plaintiff, and so breached it.” 


The language of the contract relating to its term 
is set forth on p. 117 of the opinion and provides that 
defendant was to purchase “the entire requirements of 
The Tomson Company of soda ash, caustic soda, bicar- 
bonate of soda, according to the terms and conditions 
in said agreement (attached to the contract specifying 
grades of material, manner of packing, times of pay- 
ment, etc.), which agreement shall continue for a period 
of five years from January 1, 1926.” (Emphasis ours). 
This is strikingly similar to the present contract which 
provides that it “shall be in full force and effect from 
the beginning of production by Party of the First Part 


and continue for at least 50 months.”’ 


The court held that the contract required defendant 
to continue in business and operate for the term of the 


contract. At p. 119 the court said: 


‘Was it intended and implied by the parties that 
the defendant would continue in business and oper- 
ate for five years? There was a period during which 
it was understood that ‘the term of this contract’ 
was to run. There is no intimation that ‘the term’ 
was to be other than the five years mentioned.” 
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Likewise, in our case there was a period during 
which it was understood that the contract was to run 
and there is no intimation that the term was to be other 


than the 50 months mentioned. 
At p. 119 the court said: 


‘All the negotiations between the parties, the en- 
tire contract with all its covenants and the entire 
enterprise of the parties were based upon the pro- 
posed ‘continuance’ of the contract for ‘the term’ of 
five years. The fulfillment of their undertakings 
necessarily implied such a continuance. The parties 
in good faith contemplated performance of the cove- 
nants requiring the defendant to purchase all its 
specified supplies from the plaintiff for five years 
and implicit in these negotiations and stipulations 
was the bona fide operation by the defendant of its 
manufacturing plant at Fairport for that period. The 
defendant did not intend to do otherwise until an 
unexpected opportunity to make ‘an advantageous 
sale’ presented itself.” 


In the present case “an advantageous sale” oppor- 
tunity presented itself to Sutherlin when the plywood 
market improved in the summer of 1954. And as in the 
Diamond Alkali case the sale disabled Sutherlin from 


carrying out its contract. 
Also on p. 119 of the opinion the following appears: 
“Whenever a contract cannot be carried out in 


the way it was obviously expected that it would be 
carried out without one party or the other perform- 
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ing some act not expressly promised by him, a 
promise to do that act must be imphed. 3 Williston 
on Contracts, p. 2371; E. I. Du Pont, Weve Gan, 
Schlottman (C.C.A.) 218 F 353; Great Lakes & St. 
Lawrence Transportation Co. v. Scranton Coal Co. 
(C.C.A.) 239 F 603. The fact that the contract did 
not in express terms say that the defendant would 
continue in business for five years did not relieve it 
from performing their mutual intention as indicated 
by the express covenants, and in order to do so, it 
had to continue in business. Great Lakes & St. Law- 
rence Transportation Co. v. Scranton Coal Co., su- 
pra; Wells v. Alexander, 130 N.Y. 642, 29 N. E. 142, 
15 L. BR. A. 218; Hickey v. O’Brien, 123 Mich. 611, 
82 N. W. 241549 L. R. A. 594, 81 Ame Stew, 227. 
Loudenback Fertilizer Co. v. Tennessee Phosphate 
Co. (CCAD M21 TF. 298, 61 Ly Raat ee 


In the recent case of Texas Industries, Inc. v. Brown, 


218 F 2d 510 (CA-5 1955) appellant had a contract with 


the first group of appellees to supply its requirements of 


light aggregate for three plants for five years. While the 


contract still had 44 months to run the three plants were 


leased to the second group of appellees which refused to 


accept further deliveries under the contract. The trial 


court held that there was no breach of the contract and 


no inducement to breach. In reversing Holmes, J. said 


at p. 512: 


“In our opinion, neither a sale nor lease of the 
three block plants, nor an assignment of the con- 
tract, by the buyers could in law effectuate a release 
of their obligations under the contract without the 


35 


consent of appellant. The written agreement shows 
on its face that the requirements of the three block 
plants were the subject matter of the sale, and were 
within the contemplation of the parties. The plants 
have not been sold; they have not been shut down; 
they have not been dismantled; they have never 
ceased to operate and to have requirements. They 
are operating under a lease from the Browns, who 
signed the contract and who are still very much in- 
terested as individuals in the operation of the plants. 
Much of the value of the rights reserved to the lessor 
under the lease depends upon the continuing opera- 
tion of the plants. 


“In these circumstances, the law of Texas imposes 
an implied obligation upon the buyers to keep the 
plants in operation lest, by disposing of them or shut- 
ting them down, the buyers be permitted to destroy 
the subject matter of the contract, the requirements 
of the plants, in violation of the intention of the 
parties that sales and purchases under it would con- 
tinue for the full term thereof. This rule was recog- 
nized in a decision of the Supreme Court of Texas in 
1951, Portland Gasoline Co. v. Superior Marketing 
Co., Inc., 150 Tex. 533, 243 S. W. 2d 823, 825, where- 
in was cited Williston on Contracts, Rev. Ed., Vol. 1, 
pp. 357-358, which refers to a class of cases that finds 
from the business situation, from the conduct of the 
parties, and from the startlingly disproportionate 
burden cast upon one of them, a promise implied in 
fact by the seller to continue in good faith sales or 
production, or on the part of the buyer to maintain 
his business or plant as a going concern, and to take 
its bona fide requirements. ‘In other words, this view 
implies an obligation to carry out the contract in the 
way anticipated, and not for purposes of speculation 


el le) 


to the injury of the other party’. 
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In the present case there is (even without the ex- 
press provisions of the contract) “ta promise implied in 
fact by the seller to continue in good faith sales or pro- 
duction”? and to maintain its “business or plant as a 


oiling concern.”’ 
(oS) 


C. The trial court was of the opinion that Sutherlin 
was excused from performing “‘by reason of its financial 
losses, insolvency and inability to produce further” 
(Conclusion VII). Note that there is no finding of in- 
solvency and the evidence shows that Sutherlin was not 


insolvent at any time. 


There is no evidence in the record and no finding 
that Sutherlin was disabled from performing for the life 
of the contract. The only finding of fact relative to Suth- 
erlin’s inability to perform is that it was disabled from 
performing at the time of the sale and at the time it 
ceased operations (Finding XXII, Tr. 59). But there is 
no evidence in the record to support this finding and 
every reasonable inference from the evidence is that 
Sutherlin could have performed. Nordic proved this by 


successfully operating the plant on capital of $20,000.00. 


There is absolutely no evidence of permanent in- 
ability of Sutherlin to perform. There is some general 
testimony that Sutherlin tried and failed to obtain work- 


ing capital at sometime or times after April (Tr. 
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179, 192-193). But when? There is not one shred of evi- 
dence as to when these attempts were made or how 
much was needed, and no explanation is offered as to 
Nordic’s successful operation of the same plant with far 
less financial backing than Sutherlin had, but with lia- 
bilities three times as great as Sutherlin’s. Sutherlin’s 
liabilities on May 31, 1954, were $213,270.10 (Ex. 5, 
131) and Nordic’s liabilities on September 30, 1954, 
were $679,319.19 (Ex. 6, 133)! 


In the absence of evidence concerning when these 
unsuccessful attempts were made, it is clear that we do 
not know whether they were made from June to Sep- 
tember 1954 when the demand and prices for plywood 
were at an unprecedented high and when Nordic man- 


aged to obtain financing to run the mill. 


In view of Sutherlin’s continuing duty to try to get 
its mill in operation, and since there is no evidence that 
it could not obtain working capital to do this at all times 
or at any specific time, between April and September, 
1954, it is perfectly clear that a finding that Sutherlin 
was unable to perform during the remaining life of the 
contract would be unwarranted by anything in the rec- 
ord. If the court’s finding that Sutherlin was disabled 
from performing at the time of the sale (Finding XXII) 
means that Sutherlin was disabled from performing for 


the life of the contract, it is wholly unsupported by the 


Ste 


evidence. If that finding means that Sutherlin was 
merely temporarily disabled, that would, of course, not 


support the judgment. 


As our Exhibits 27 and 28 and the undisputed testi- 
mony of Henry L. Thompson shows (Tr. 140) the mar- 
ket price of plywood was at a low of $76.00 until the 
middle of June, 1954, having dropped from $85.00 since 
January, 1954. This probably explains the testimony of 
Steinbach, secretary of Sutherlin, that when certain of- 
ficers of Sutherlin contacted the local bank and the U. 
S. National Bank in Roseburg for a loan, they were told 
that it probably would not be possible for Sutherlin to 
get a loan from any other bank (Tr. 192). But it is ob- 
vious that financing could have been obtained after the 
price and demand for plywood soared to the highest in 
the history of the industry following the strike in June, 
1954 (Tr. 88). But we don’t have to speculate as to 
whether financing was available in those market con- 
ditions. Nordic’s operation, its balance sheets and in- 


come statements (Ex. 6, 133) prove that it was. 


The hard and simple fact of the matter is that Nordic 
got the mill going with $20,000.00 cash, $7,000.00 less 
than the average monthly payroll of Sutherlin during 
the time it operated (Tr. 184), and far less than the 
cost of veneer which would have been financed for Suth- 


erlin by appellant under the contract (Ex. 2). 
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We wish to clearly spell this out. The initial invest- 
ment of Adams and Jacobson in Nordic was $50,000.00 
(Tr. 231). Of this, $20,000.00 was paid to Sutherlin 
(Ex. 122, pp. 1 h). Nordic’s balance sheet as of Septem- 
ber 30, 1954 (Ex. 6, 133) shows that another $10,000.00 
was subscribed and unpaid capital stock during the 
first month of operations (D Ex. 133), which leaves 
$20,000.00 in cash to get the mill in operation. Nordic 
financed its accounts receivable through a bank (Tr. 
232), while the contract (Ex. 1) required appellant 
to finance Sutherlin’s accounts receivable at no charge. 
To top it all off, Nordic had a tremendous disadvantage 
which Sutherlin did not have. Nordic had to purchase 
green veneer with its own funds (Tr. 231). During the 
first three months this came to $39,835.61, $92,794.11 
and $97,500.82 (Ex. 133). Sutherlin would not have 
have had those outlays for veneer because appellant 
was required to purchase the veneer for it (See Ex- 
hibit 2). Nordic borrowed heavily from banks to fi- 
nance its operations. See its balance sheets for October, 
November and December, 1954, (Ex 6, 133). And all 
of these loans, it must be remembered, came at a time 


when Nordic was mortgaged to the hilt to Sutherlin 


for over $600,000.00. 


These are the facts which the trial court failed to 


recognize. $20,000.00 or less in cash was all that was 
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needed to reopen the mill. We would have provided 
several times this amount each month in veneer pur- 
chases for Sutherlin. We would have sold its plywood, 
sparing it this effort which Nordic had to put forth. 
We would have financed its accounts receivable sav- 
ing interest charges. The only thing that Sutherlin 
had to do was operate the mill. Cash for its payroll 
would have been forthcoming almost as soon as the 
cars of plywood left the plant and before the payroll 
was due. Nordic’s operation of the same mill was suc- 
cessful and its success is not difficult to explain. The 
market was at an all time high (Tr. 88). Sutherlin 
could have done even better because of its advantages 


under the contract with appellant. 


All that this Court need conclude is that evidence 
is lacking to support the conclusion that Sutherlin was 
permanently disabled from operating because it had 
so-called financial difficulties. As we have demon- 
strated, there is no evidence in the record to support 
this conclusion and this Court should rule that Suther- 
lin was not excused from performance by its flimsy 


contention of financial difficulty. 


Turning to Sutherlin’s liabilities, its balance sheet 
of May 31, 1954 (Ex. 5) shows liabilities of approxi- 
mately $213,000.00. Of this Sutherlin owed us $77,- 
000.00 leaving $136,000.00 owing to others (See D. Ex. 
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134). These liabilities do not account for Sutherlin’s in- 
ability to reopen. For the creditors to whom they were 
owing were willing to wait and receive payment from 
the operations of the mill. They did wait for payment 
and were paid out of the money paid by Nordic to Suth- 
erlin. Of the $136,000.00 owing to creditors besides our- 
selves, how much was currently due and owing from 
April to September, 1954? The defendants chose not to 
tell the court. Surely, if we do not know the amount 
of Sutherlin’s debts which were due or to become due, 
we do not know whether Sutherlin could have met 
them in the ordinary course of business and, therefore, 
we do not know whether it was insolvent in the sense 
that it could not meet its current liabilities as they be- 
came due. Although Sutherlin had liabilities of only 
$213,270.10 (May 31, 1954 balance sheet, Ex. 5, 131), 
Nordic had liabilities on September 30, 1954 of $679,- 
319.19 (Ex. 6, 133), three times as great! Was Nordic 
disabled from continuing production? Of course not 


and neither was Sutherlin. 


Furthermore, there is no showing that the value 
of Sutherlin’s total assets was less than its total liabili- 
ties during the period involved. According to Suther- 
lin’s May 31, 1954 balance sheet its liabilities were 
$213,270.10 (Ex. 5, 131). Its mill was sold for $660,- 
000.00. The value of its assets exceeded liabilities by 
$446,729.90! 
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Let us now examine those few debts which Suther- 
lin chose to elaborate in illustrating its so-called fi- 
nancial hardships and the asserted severity with which 
the creditors were about to exact their due. Did any 
of these creditors try to obtain a judgment lien? The 
answer is in the testimony of Steinbach, secretary of 
Sutherlin, (Tr. 120): 

“Q. What I am asking is whether at the time 


you shut down in April there were then pending 
any lawsuits? Had anybody sued Sutherlin at that 


time? 
A. Oh, no. 
Q. Pardon? 
Le NOs SIX. 


Q. Has anybody sued Sutherlin since that date 
other than the plaintiff in this case? 


A. No, sir; not to my knowledge.” 


All the sound and fury about financial difficulty 
subsides to an inaudible whisper in the face of this 


mute but eloquent testimony by the creditors. 


D. There is no proof that Sutherlin was insolvent, 
but neither insolvency nor financial difficulty would 


excuse Sutherlin’s non-performance of its contract. 


The court concluded that “Defendant Sutherlin 


Plywood Corporation was excused from furnishing 
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plaintiff with further production of plywood and from 
honoring further orders of plaintiff by reason of its 
financial losses, insolvency and inability to produce 
further (Conclusion of Law VII Tr. 65).” 


That this erroneous conclusion is the basis for the 
trial court’s denial of appellant’s claim is made clear 
by the following colloquy at the conclusion of the 
trial (Tr. 254): 

“Mr. Anderson: Is your Honor holding that 
financial difficulties are an excuse for performance? 


The Court: Yes, I am holding precisely that.” 


We believe there is absolutely no authority for the 
holding that financial difficulties of a promisor excuse 


his performance of contractual obligations. 


The following indicates that no such excuse is rec- 
ognized in Oregon: 

‘The fact that the work was more expensive 

than plaintiff or any one else anticipated is no ex- 

cuse for his failure to comply with the terms of the 


contract.” Hanthorn v. Quinn, 42 Or 1, 13, 69 Pac 
817 (1902). 


The court’s conclusion that financial difficulties ex- 
cused Sutherlin’s performance is clearly erroneous and 


requires that this decision be reversed. 


44 
Il 


The court erred in failing to find and conclude that 
Nordic tortiously interfered with and induced a breach of 


appellant’s contract with Sutherlin. 


SUMMARY 


A. Nordic tortiously interfered with appellant’s con- 


tract with Sutherlin and wilfully induced a breach thereof. 


B. The grounds on which the trial court absolved Nordic 
of liability are erroneous and the record contains no other 


basis which will support the trial court’s conclusion. 


C. There is a presumption that Sutherlin’s contract can 


be performed and there is no evidence to the contrary. 


A. Nordic tortiously interfered with appellant’s 
contract with Sutherlin and wilfully induced a breach 
thereof. 


Nordic’s President, John R. Adams, and its Secre- 
tary-Treasurer, Norman H. Jacobson, admitted that 
they knew of Sutherlin’s sales contract during the ne- 
gotiations for the sale, and that Nordic’s purchase of 
the mill would disable Sutherlin from performance of 
that contract (Tr. 132, 135). Yet, Nordic actively 
solicited the purchase of the mill (Tr. 230), made an 
offer (Tr. 129) and consummated the purchase in Sep- 


tember, 1954 (Tr. 27). Nordic never intended to furnish 
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appellant the output of the mul (Tr. 28) to which it 


was entitled under the contract. 


Nordic pursued an active course of conduct which 
it knew would result in the destruction of appellant’s 
contract rights. It admits and stipulates in the agreed 
facts that it knew its purchase of the Sutherlin mill 
would disable Sutherlin from furnishing plywood to 
appellant (Tr. 31) and that Sutherlin “would not be 
able to comply with the contract” (Tr. 133) after the 


sale of the mill. 


Under these circumstances, it seems clear that Nor- 
dic tortiously interfered with appellant’s contract and 
wilfully induced a breach thereof. Prosser on Torts 
atid.) 729. 


B. The grounds on which the trial court absolved 
Nordic are erroneous, and the record contains no other 


basis which will support the trial court’s conclusion. 


We believe we have established that Sutherlin was 
bound to continue in operation and sell us 80% of its 
output during the term of the contract. The record is 
undisputed that Nordic knew of this contract and knew 
that Sutherlin could not perform it if the mill was sold. 
Nordic nevertheless successfully induced Sutherlin to 
sell its mill to it by making an offer to purchase which 


Sutherlin accepted. In view of these undisputed facts, 
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Nordic intentionally induced a breach of contract and, 
consequently, must respond in damages to the extent 
that they have resulted from the breach. The tort of 
interfereiice with contractual relations is recognized in 
Oregon; Ringler v. Ruby 117 Or 455, 244 Pac. 509. 


The trial court held that Nordic did not tortiously 
interfere with out contract with Sutherlin apparently 
because it thought that Sutherlin was excused from 
performing. According to the trial court, since Suther- 
lin’s non-performance was excused, so was Nordic’s 
conduct interfering with out contract and inducing 
non-performance. The validity of this conclusion is 
doubtful even if the trial court had been correct in con- 
cluding that Sutherlin’s non-performance was excused. 
It is the rule that unjustified interference with a con- 
tract which the promisor is privileged not to perform, 
such as contracts which are terminable at will or un- 
enforceable because they do not comply with the statute 
of frauds, is nevertheless wrongful. Prosser on Torts 
(2d Ed. 1955) 725-26. 


However, notwithstanding this, as we have demon- 
strated, Sutherlin was bound to continue production 
and sell to us during the life of the contract. Its non- 
performance was not to be excused except on grounds 
which traditionally excuse non-performance. Financial 


difficulty is not one of these grounds. Since Sutherlin’s 
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non-performance was not excused, the trial court’s con- 
clusion that Nordic’s conduct did not interfere with our 
contract rights is erroneous. There are no other grounds 
in the record which support the trial court’s conclusion 
that Nordic “did not unlawfully interfere with said 
agreements or induce a breach thereof’? (Conclusion 
IX), The evidence is undisputed that Nordic purchased 
the Sutherlin mill and that the purchase made it im- 
possible for Sutherlin to carry out its contract with ap- 


pellant. 


C. There is a presumption that Sutherlin’s contract 
could be performed but for the interference by Nordic. 

The following appears in Prosser on Torts (2d Ed. 
1O85).at p. 7265: 


“The law of course does not object to the volun- 
tary performance of agreements merely because it 
will not enforce them, and it indulges in the as- 
sumption that unenforceable promises will be car- 
ried out if no third person interferes. Accordingly, 
it is usually held that contracts which are voidable 
by reason of the statute of frauds, formal defects, 
lack of consideration, lack of mutuality, or even 
uncertainty of terms still afford a basis for a tort 
action when the defendant interfers with their per- 
formance.” 


If the law assumes that even unenforceable con- 


tracts will be performed if no third person interferes, 
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there is an a fortiori presumption that an enforceable 
contract, such as this one, would have been carried 
out if Nordic had not interfered by intentionally par- 
ticipating in the act which disabled Sutherlin from 


performing. 


There is no evidence that Sutherlin would not have 
continued production if Nordic had not purchased the 
mill. With price and demand for plywood at an un- 
precedented high level, Sutherlin could have produced 
if it had tried. Nordic’s purchase of the mill destroyed 
the possibility of performance. Having made Sutherlin’s 
performance impossible, Nordic should not now be 
heard to say that Sutherlin might not have performed 
anyway. Furthermore, Nordi’s operation in the same 
mill shows that Sutherlin could have operated if it had 


tried. 


The court erred in failing to find that Sutherlin and 


Nordic are responsible to appellant for damages. 


SUMMARY 


A. Sutherlin and Nordic are liable to appellant for 
damages in the amount of $72,000.00 up to the time of 
trial. Sutherlin is liable to appellant for an additional 
$20,000.00 up to the time of trical. 


49 


B. Further proceedings should be had in the trial court 
to fix the amount of damages between the time of trial 


and the date of the judgment. 


The proper measure of damages to be assessed 
against Sutherlin is the profit appellant would have 
made had performance been forthcoming less expenses 
which appellant would have incurred in making that 
profit. Fayette Kanawha Coal Co. v. Lake & Export Coal 
Corporation 91 W. Va. 132, 112 SE 222; Restatement of 
Contracts Sec. 329. 


After Sutherlin closed its mill, we could not place 
orders with others on the same terms as those in our 
contract with Sutherlin (Tr. 145). The 60 month con- 
tract would not have expired until 1959. Appellant had 
available and could have submitted to Sutherlin $100,- 
000.00 in orders per month from the shut down of the 
mill on April 21, 1954 until the strike in June, 1954: 
(Tr. 91, 140). After the strike in June, 1954 appellant 
had available and could have submitted orders in the 
amount of $200,000.00 each month (Tr. 92, 141). 


While the evidence is that we could have submitted 
orders in the amount of $200,000.00 after the strike in 
June, 1954 we will limit our claim to damages based 
upon orders of $100,000.00 per month since the evi- 


dence is undisputed that orders in that amount could 
have been handled by Sutherlin. That the mill could 
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have produced plywood to fill those orders is proved 
by Nordic’s production in excess of that amount (See 
Exhibits 6, 133) at all times since September, 1954. 


Exhibits 6 and 133 show the amount of produc- 
tion and sale value of the plywood produced after Sep- 
tember, 1954. In September, Nordic’s total sales were 
$54,249.78. In October, 1954, its sales were $146,638.58. 
In November, 1954, its sales were $136,580.39 and in 
December, 1954, it sales were $221,177.64. Its produc- 
tion and sales were maintained at that level or above 
for the remainder of the period until the time of trial 
on March 27, 1956, a period of more than 18 months 
and its average was well above $100,000.00 per month. 


The average production and sales of the mill would 
have entitled us to much more than purchases of 
$100,000.00 per month, but to be conservative we will 
compute our damages only on the basis of orders total- 
ing $100,000.00 per month. The record fully supports 


a recovery on this basis. 


Appellant’s gross profit was 5% (Tr. 95) and based 
on sales of $100,000.00 would have been $5,000.00 per 
month (Tr. 95). From the gross profit there should be 
deducted the cost of sales. The cost of sales would have 
been not more than $1,000.00 per month for sales of 
$100,000.00 (Tr. 95). Appellant’s damages are $4000.00 
per month (Tr. 95). For the 18 months from Sep- 
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tember 27, 1954 to the trial on March 27, 1956, ap- 
pellant’s damages are $72,000.00. For the period from 
April 21, 1954 to September 27, 1954, approximately 


five months, our damages were $20,000.00. 


There are three views concerning the proper meas- 
ure of damages against Nordic for interfering with and 
inducing a breach of contract; 30 Columbia L. Rev. 232. 
One view allows contract damages. Another permits a 
larger recovery which includes those damages that are 
proximately caused by the tort. A third goes even fur- 
ther and allows the recovery of damages as in the case 
of an intentional tort. No problem is presented here con- 
cerning which rule to apply because we claim only for 


the loss of our bargain or contract damages. 


The record presents no question of fact concerning 
the amount of damages and we are claiming only the 
minimum amount. This court should direct the trial 
court to enter judgment against both Sutherlin and 
Nordic for $72,000.00 and against Sutherlin for an ad- 
ditional $20,000.00 damages up to the date of the trial 
on March 27, 1956. 


This court should also direct the trial court to fix the 
damages incurred since the date of trial by appropriate 


proceedings. 
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ay. 


Sutherlin and Nordic should be enjoined from carrying 
out their wrongful purposes and required to grant appel- 
lant the right to purchase 80% of the output of the mill 


under the terms of the contract. 


In the present case Sutherlin granted to appellant 
the right to purchase 80% of its output for 60 months. 
While the contract does not contain a negative clause 
that it will not sell or permit its production to be sold 
to others during the term of the contract, the law im- 


plies such a prohibition. 


In Lumley v. Wagner, 1 De Gex M & G 604 Miss 
Wagner agreed to sing for plaintiff and not to sing else- 
where for three months. In enjoining Miss Wagner 


from singing elsewhere, the lord chancellor said: 


“* “The agreement to sing for the plaintiff, during 
three months, at his theater, and during that time 
not to sing for anybody else, is not a correlative con- 
tract. It is, in effect, one contract; and though, be- 
yond all doubt, this court could not interfere to 
enforce the specific performance of the whole of 
this contract, yet, in all sound construction, and ac- 
cording to the true spirit of the agreement, the en- 
gagement to perform for three months at one theater 
must necessarily exclude the right to perform at the 
same time at another theater. It was clearly intend- 
ed that J. Wagner was to exert her vocal abilities 
to the utmost to aid the theater to which she agreed 
to attach herself. I am of opinion that if she had 
attempted, even in the absence of any negative stipu- 
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lation, to perform at another theater, she would 
have broken the spirit and true meaning of the 
contract, as much as she would with reference to 
the contract into which she has actually entered.’ ”’ 


In Cort v. Lassard and Lucifer, 18 Or 221,22 Pac 1054 
(1889) the rule of Lumley v. Wagner supra was adopted 
in Oregon. Lord J. said at p. 226 of the opinion that the 
principle is the same “‘even though the contract contains 
no negative stipulation; for, in the nature of things, a 
contract to act at a particular theater for a specified 
time necessarily implies a negative against acting at any 
other theater during that time. The agreement to per- 
form at a particular theater for a particular time, of 
necessity involves an agreement not to perform at any 
other during that time. According to the true spirit of 
such an agreement, the implication precluding the de- 
fendant from acting at any other theater during the 
period for which he has agreed to act for the plaintiff 
follows as inevitably and logically as if it was express- 


ed.” 


In Phez Co. v. Salem Fruit Union, 103 Or 514, 201 
Pac, 222, 205 Pac. 970, plaintiff contracted with the de- 
fendant cooperative to buy the entire crops of logan- 
berries of certain member growers. The cooperative 
made separate contracts with the growers. The crop was 
not delivered and plaintiff sued both the cooperative 
and the growers seeking an injunction to prohibit both 
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the cooperative and the growers from selling their crop. 
The court held that a cause of action was stated against 
the defendant growers and expressed three theories of 
liability. Two were contractual, but the third sounded 
in tort. At p. 551 the court said: 


“If the defendants be regarded as strangers to 
the contract of sale between the fruit union and 
plaintiff, as contended by defendants, the complaint 
is still sufficient as to the defendant growers under 
the rule that where a stranger wrongfully induces 
another to commit a breach of contract, or inten- 
tionally disables such other from discharging the 
obligations of his contract, the wrongdoer is lable 
in damages, or in a proper case may be enjoined 
from carrying out his wrongful purposes...” 


In the Phez case the court applied the doctrine of 
Lumley v. Wagner, supra and Cort v. Lassard & Lucifer, 


supra. At page 534: of the opinion the court said: 


“While it is practically impossible to compel 
specific performance of a contract of this nature, 
there is abundant authority that the court may by 
enjoining the contractor from selling his wares to 
anyone else, place him in a position where his own 
interests may be powerful enough to induce him to 
perform his contract.” 
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At p. 535 the court said in speaking of the power 
to enjoin: 

“The present case is one where the invoking of 
this power might be peculiarly efficacious. The 
growing of loganberries is a new industry; their pro- 
duction is limited to a comparatively small area; 
they are perishable fruit incapable of shipment in 
a raw state to distant markets; and had the court 
below seen its way clear to enjoin the defendant 
growers from making delivery to any other party 
than this plaintiff, it seems almost inevitable that 
the contract would have been observed and the busi- 
ness which the complaint indicates the plaintiff had 
so assiduously and expensively labored to build up 
would have been saved from embarrassment and 
possible destruction.” 


It is clear that the law of Oregon authorizes an in- 
junction preventing both the output promisor and the 
interferer from selling the output of the mill to anyone 
but the party rightfully entitled to it. 


In the Phez case the court indicated that the de- 
fendant growers should have been enjoined “from mak- 
ing delivery to any other party than this plaintiff.” So 
in the present case, Nordic which has wilfully inter- 
fered with our contract and prevented performance, 
should be enjoined “from making delivery to any other 


party than” appellant. 
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In the Phez case the individual growers, as strangers 
to the contract between the buyer and the cooperative 
had an output which in equity and good conscience be- 
longed to the buyer. Here Nordic is similarly situated 
and has an output which in equity and good conscience 
belongs to appellant. An injunction should be issued 
preventing disposal of 80% of the mill’s output to 


anyone but appellant under the terms of the contract. 
CONCLUSION 


Sutherlin made an agreement whereby it granted 
to appellant the right to purchase up to 80% of its output 
of plywood. Sutherlin agreed to accept and ship appel- 
lant’s orders. Sutherlin agreed that the contract should 
continue in full force and effect from the beginning of 


production for at least 50 months. 


As its part of the bargain appellant was required to 
and did (1) loan Sutherlin $80,000.00, (2) finance pur- 
chases of veneer for Sutherlin, (3) finance accounts 
receivable for Sutherlin and (4) supply Sutherlin with 


orders. 


After the contract was made with Sutherlin, appel- 
lant ceased looking for other sources of plywood (Tr. 
84). 


The contract expressly states that it is to continue 


for at least 50 months. To carry out the purpose of the 
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contract, Sutherlin had to stay in operation for the term 
of the contract. But despite its obligation under the con- 
tract, Sutherlin operated only from January to April, 
1954, when it ceased operation and failed to accept and 
ship appellant’s orders as it had expressly promised to 
do. 


When the plywood market improved in June, 1954, 
there was an unprecedented demand for plywood (Tr. 
88) and, of course, for plywood mills. Sutherlin deter- 
mined to make an advantageous sale and sold the mill 
for $660,000.00 to Nordic. 


Both Sutherlin and Nordic knew that the sale of the 
mill would disable Sutherlin from further performance 
of its contract with appellant. But they went right ahead 
with the sale and disabled Sutherlin from performing 


its contract. 


Now Sutherlin and Nordic contend that Sutherlin’s 
financial difficulties excused it from performing its con- 
tract. This novel doctrine has no support in the authori- 
ties and its acceptance by the trial court is clearly er- 


roneous. 


But the financial problems of Sutherlin did not pre- 
vent its performance. Sutherlin had liabilities of only 
$213,270.10 on May 31, 1954 (Ex. 5, 131). Nordic 
started up the mill in September, 1954 with liabilities 
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of $679,319.19 (Ex. 6, 131) and had no trouble obtain- 


ing financing. Furthermore, Nordic had to obtain fi- 
nancing for green veneer purchases, the major expense, 
and to discount its accounts receivable at the bank. 
Veneer would have been purchased for Sutherlin by 
appellant and it would have needed no accounts re- 
ceivable financing because appellant was obligated to 
make advances against production. The sum of the 
matter is that neither the facts nor the law support 
Sutherlin’s claim that it was excused from continuing 
its operation for the term of the contract because of its 


financial difficulties. 


Nordic’s successful operation of the mill proves— 
if any proof is needed—that it was possible to operate 
the mill during the period when the demand for ply- 
wood and the price of plywood were at the highest point 
in the history of the industry. Nordic successfully op- 
erated the mill from September, 1954 until the time of 
trial on March 27, 1956. 


Since April 21, 1954 neither Sutherlin nor Nordic 
have supplied appellant with any plywood. After Suth- 
erlin breached its contract appellant was unable to pro- 
cure plywood on a siniilar basis elsewhere (Tr. 87), and 
was damaged at least $4,000.00 per month (Tr. 93, 95) 
from April 21, 1954 to March 27, 1956, the date of the 


trial. Nordic is equally responsible for the damages from 
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September, 1954 to March 27, 1956 or in the sum of 
$72,000.00. Sutherlin is responsible for an additional 
sum of damages for the period between April 21, 1954 
and September, 1954 or $20,000.00. 


To prevent further destruction of appellant’s con- 
tract rights and further litigation, Nordic should be en- 
joined from selling 80% of the output of the mill to 
anyone other than appellant pursuant to the terms of 


the contract. 


This court should reverse the trial court’s decision 


and hold as follows: 


1. Financial difficulties are not an excuse for non- 


performance of contractual duties. 


2. The contract herein both expressly and by im- 
plication requires Sutherlin to continue in operation 
for the term of the contract lest by disposing of the plant 
or shutting it down, Sutherlin be permitted to destroy 
the subject matter of the contract, the output of the 
plant, in violation of the intention of the parties that 


sales under the contract would continue for the full 
term thereof. 


3. Sutherlin breached its contract by failing to oper- 
ate after April 21, 1954 and by disabling itself from per- 
formance by selling its mill to Nordic on September 7, 
1954. 
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4. Nordic interfered with appellant’s contract rights 
and induced a breach of its agreement with Sutherlin 
by purchasing the Sutherlin mill thereby disabling 
Sutherlin from the performance of its contract. 

5. Judgment should be entered in favor of appellant 
and against Sutherlin and Nordic for the sum of $72.,- 
000.00, against Sutherlin for a further sum of $20,000.00 
and the trial court should fix the amount of damages 


occurring since the trial on March 27, 1956. 


6. Nordic should be enjoined from selling 80% of 
the output of its mill to anyone other than appellant 


pursuant to the terms of its contract. — 
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